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YEU CAU PHAP LY CUA TRACH NHIEM SAN PHAM THEO PHAP LUAT
LIEN MINH CHAU AU BAI HQC CHO VIET NAM

LEGAL REQUIREMENTS FOR PRODUCT LIABILITY UNDER EU LAW —
LEGAL LESSONS FOR VIETNAM

Nguyén Hiru Phiic

Truong Pai hoc Kinh té, Pai hoc Pa Nang; phucnh@due.edu.vn

Toém tat - Trach nhiém san pham Ia khai niém con maéi mé trong
phap luat Viét Nam. Tuy nhién, sé lwong vy viéc lién quan dén trach
nhiém nay ngay mét tang trong thoi gian gan day. Nhirng yéu cau
phap ly cho trach nhiém san phdm bao gém viéc nghia vy chirng
minh va bién phap loai trir trach nhiém la hai khai niém can phai
lam r& nhdm nang cao hiéu qua bién phap bao vé nguwdi tiéu
dung. V6i phap luét tién bo cia Chau Au, cac khai niém do da duoc
quy dinh chi tiét va cu thé kém theo viéc ap dung hiéu qua trén thuc
tién da gop phan nén si thanh cdng ctia phap luat Chau Au. Phan
tich quy dinh ctia Chau Au nhdm c6 cach nhin khai quat hon va khéc
phuc ma van ban luat Viét Nam hién nay con rat han ché.

Tir khoa - Yéu cau phap Iy; trach nhiém san pham; phap luat; Chau
Au; Viét Nam.

1. Pat vin dé

Trach nhiém san phém 1a trach nhiém ctia nha san xuét,
hay nguoi ban ma san pham khuyét tat cua ho gdy ra thiét
hai cho nguoi st dung, ngudi mua hay bén thir ba cé lién
quan. Hoc thuyét nay tré nén phd bién hon sau khi hang
loat truedng hop san pham c6 khuyét tat xay ra gy thiét hai
cho ngudi tiéu ding vao nhitng nam 60 cua thé ky trude.
Diéu nay da thoi thuc cac nha l1ap phap ddy nhanh viéc bao
vé quyén lgi nguoi tiéu dung bang viéc ban hanh cac vin
ban phép 1y lién quan dén trach nhiém san pham. Chau Au
dé hinh thanh khung phap 1y cho Van dé nay vao nhiing
nam 80 nham dam bao tét hon quyén loi ngudi tiéu ding.

Ngay 31/5/2016, 1184 thung C2 twong duong véi 10
tan san pham vira bi thu hdi boi quyét dinh cua thanh tra
Bo y té do ham luong chi trong nude giai khat nay vuot
qua murc cho phép. Theo cac chuyén gia y té ctia Viét Nam,
néu lugng chi ngdm Img/ngay trong vong 1 thang thi bénh
bét dau trong thiy la “loi” den, thay dbi vi gidc va nguy
hiém dén tinh mang.2 Tuy nhién, van dé dit ra 1a nguoi tiéu
dung s& 1am gi khi thiét hai do san pham bi khuyét tat gy
ra. C6 hay khong viéc nguoi tiéu dung phai cung cap chimg
¢l va ching minh 18i ctia nha san xuat nhim yéu cu boi
thudng thiét hai tai Viét Nam. So v6i Chau Au, phap luat
cua Lién minh nay da tiép can khai niém trach nhiém san
phim nghiém ngit nham hd tro t6i da viéc bao vé quyén
loi nguoi tiéu dung. D6 1a mot trong nhitng yéu cu phap
1y dit ra khi nghién ciru vé quy dinh trach nhiém san pham
va hoc hoi nhitng kinh nghiém cta Lién minh Chau Au.

2. Giai quyét van dé
2.1. Khdi qudt phdp ludt Chiau Au va Vigt Nam vé yéu ciu

Abstract - Product liability is a fragile concept in Vietnam legal
system. However, a wide range of cases related to such a concept
have increased sharply. In fact, legal requirements include legal
proof and development of risk defenses, which are probably
clarified as two main definitions in order to protect consumer rights
effectively. By analyzing the advanced development of EU law, this
paper distinguishes the rules and practical experiences, resulting
in better methods to improve legal framework regarding product
liability in Vietnam.

Key words - legal requirements; product liability; law; EU;
Vietnam.

phdp Iy ciia trach nhigm sin phim Chii thé chiu trich
nhi¢m sdn pham

2.1.1. Phap ludt Lién minh Chdau Au (EU)

Ban chi thi 85/374/EEC dugc ban hanh dé bao vé quyén
va loi ich hop phap ciia ngudi tiéu ding dbi voi nhitng thiét
hai vé strc khoe, tinh mang hodc tai san gay ra bdi san phém
¢6 khuyét tat dong thoi tao nén tang cho su théng nhit phap
ludt cac nude thanh vién trong vin dé trach nhiém san
phim nhim hudng dén vik xay dung thi truong chung
chau Au. Bén chi thi 85/374/EEC cling tao nén su can bing
loi ich giita nha san xuét va nguoi tiéu dung thong qua cac
han mitrc cua trach nhiém san pham va céc trudng hop mién
giam trach nhiém cta nha san xuét, ddng thoi ciing tao diéu
kién cho ngudi bi thit hai c6 co s& phap 1y dé yéu cau bdi
thuong thiét hai do san pham c6 khuyét tat gdy ra.3

Theo nguyén tic trach nhié m san pham nghiém ngat
thi nha san xuat, nha phan phdi, nha ban 1¢ s& phai chiu
trach nhiém bdi thudng thiét hai ngay ca khi nha san xuét
khong c6 16i trong viéc gay ra thiét hai mién 14 san pham ctia
nhung nguoi cung tng nay co khuyet tat hay khong khuyét

tat.* Ché do trach nhiém san pham nghiém ngit cho phép
nguoi bi thiét hai do san pham co khuyet tat gdy ra dugc
quyén khoi kién nha san xuét ma khong can chimg minh 15i
clia nha san xut.

bé théng mdt vu kién lién quan dén trach nhiém séan
phim nghiém ngit, theo diéu 4 cua Ban chi thi 85/374
nguoi bi thiét hai phai chirng minh dugc:

> San pham cua nha san xuat, nha phan phdi, nha
bén 1¢ hodc bat ki ngudi nao trong chudi cung tmg
san pham co khuyét tat. Va khuyét tat ciia san
pham phai chira dung sw nguy hiém bat hop 1y.

! Bryan A. Garner, ed., Tir Pién Black Law (Black’s Law Dictionary), Nxb. Thomas Reuters, My, nam 2009, tr. 1328.
2 Tran Ngoc Kha, “Thiét Hai, Ai Dén?,”, http:/daidoanket.vn//tham-vanampphan-bien/thiet-hai-ai-den/103990 (accessed July 27, 2016).
* Whitaker Simon, The Development of Product Liability (Cambridge University Press, 2010), 45.

4 Piéu 3 khoan 2 Ban chi thj 85/374
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> C6 thiét hai xay ra, c6 thé 1a thiét hai vé stc khoe,
tinh mang hodc thiét hai vé tai san.

> Khuyét tat ciia san pham 1a nguyén nhan tryc tiép
gdy ra thiét hai cho nguoi tiéu dung.

DPay 1a nghia vu chiing minh cia ngudi ti€u dung khi cd
thiét hai xdy ra. V&i nghia vu nay, nguoi tiéu dung da tranh
dugc viéc chirng minh 15i tir phia nha san xuét. Trén thuc
té, 151 1a yéu t6 rat kho dé chimng minh ké ca d6 1a nghia vu
tir nguoi tiéu dung 1an nguoi xem xét, danh gia ching ci
nhu toa an.’ Bang quy dinh nay, Ban chi thi di tao mot co
ché phap 1y hiru hiéu nhim bao vé t6i da quyén loi nguoi
tiéu dung.

Theo diéu 7 muc e cua Ban chi thi, nha san xuit chi
dugc mién trach nhiém san phém khi ho chirng minh duoc
réng “tinh trang khoa hoc va ky thudt tai thoi diém dwa san
phdm vao luu thong trén thi truong khong cho phép kha
nang nhén biét dwoc cdc khuyét tdt”.% Theo quy dinh nay,
Uy ban mudn nhin manh vao yéu t6 “nhan biét” khi xem
xét khia canh rui ro phét trién. Didu nay c6 nghia 1a viée
phat hién ra khuyét tat dya vao tinh khach quan cua tinh
trang khoa hoc k¥ thuat luc san pham dugc luu théng chir
khong phai kién thirc hay kha ning nhéan biét duoc khuyét
tat cia nha san xuit hay nhitng nha san xuat twong tu. Lay
mdt vi du dién hinh tir vu kién ndi tiéng cia Anh vao nim
1985, nguyén don da nhiém vi rat Hepatltls C sau khi
truyén mau tai mot co s& huyét hoc.” Theo 10i gidi thich
ctia Toa Chau Au, bi don khong thé ding quy dinh diéu 7
(¢) d& mién trach nhiém san pham khuyét tat vi “san pham
nay duogc biét voi tu cach 1a thong tin c6 thé kiém soat
dugce”.® Viéc mau nhiém vi rat Hepatitis A va B (mot loai
virlt gdy viém gan) da dugc phat hién vao thép nién 60 tai
Pirc va co the tiép tuc phat trién thém loai vi rit méi theo
dudng truyén mau va an chira nhiéu rui ro. Vi vy, dbi véi
truong hop cua Anh, thim phan cho rang day 1a thong tin
c6 thé tiép can dugc va bi don khong duge mién trir didu
khoan riii ro phat trién.

2.1.2. Phap ludt Viét Nam

Phap luat Viét Nam hién nay chua c6 mot ché dinh
riéng vé trach nhiém san pham. Tuy nhién, c6 rt nhiéu vin
ban quy dinh c6 lién quan dén vin d& nay, trong d6 c6 ba
van ban chinh c6 nhic dén trach nhiém cta chu thé chiu
trach nhiém phap 1y 1a B luat dan sy, Luat quan 1y chét
lwong hang hoa va Luat bao vé quyén loi ngudi tiéu dung.
Trong d6, Luat bao vé quyén loi ngudi tidu ding 12 vin ban
quy dinh truc tiép dén co ché bao vé quyén loi nguoi bi
thiét hai do san pham khuyét tat gay ra. Trong pham vi ban
vé yéu cau khoi kién, Luat bao vé quyén loi nguoi tiéu
dung 1a vin ban phap luat chuyén nganh gan véi cac quy
dinh cua cac nude nhat s& dugc phéan tich cu thé.

Trong Luat bao vé quyén loi ngudi tidu dung, Diéu 23
¢6 quy dinh: “T6 chirc, cd nhan kinh doanh hang héa cé

trach nhiém boi thuong thiét hai trong truong hop hang
héa cé khuyét tdt do minh cung cap gay thiét hai dén tinh
mang, sitc khde, tdi san cia nguoi tiéu ding, ké ca khi to
chike, cd nhin dé khéng biét hodc khong c6 16i trong viéc
phat sinh khuyét tat”. Nhu vay, c6 thé khang dinh rang,
phap luat Viét Nam c6 nhitng diém tién bo dang ké khi quy
dinh tuong tu ché dinh trach nhiém san phém nghiém ngét
nhu Ban chi thi cia Lién minh Chau Au.® So v&i nhiéu
nudc trén thé gidi, viéc thira nhan nguyén tic nay dugc xem
12 mot diém tién bd trong phap luét Viét Nam.

Dé thyc hién nguyén tic nay, ngudi tiéu ding s& phai
6 nghia vy chirng minh dé phu hop quy dinh cta phap
luat. Piéu 25, 26, 42 1a nhiing quy dinh vé nghia vu ching
minh cua cac bén. Vi ba diédu luat nay, da phat sinh nhiéu
diém bat hop 1y néu nhu trong thyc té ap dung vao cac vu
kién lién quan dén trach nhiém san pham. Theo do6, diéu
25 khoan 2 ¢6 quy dinh: “Nguoi tiéu diing, 16 chikc xd hji
c6 nghia vu cung cdp thong tin, bang chitng c6 lién quan
dén hanh vi vi pham ciia té chire, c¢d nhéan kinh doanh
hang héa, dich vu”. Ngoai ra, didu 26 khoan 1 co quy
dinh: “Khi nhdn dwoe yéu cau cia ngwoi tiéu ding, co
quan quan ly nha nucc vé bdo vé quyén loi nguoi tiéu
dung cap huyén c6 trach nhiém yéu cau cac bén giai
trinh, cung cap thong tin, bang chieng hodc tw minh xac
minh, thu thdp théng tin, bang chitng dé xit Iy theo quy
dinh cia phdp ludt”. Vi hai diéu luat nay, co quan quan
1y s& yéu cau bén thiét hai cung cdp ching ctr lién quan
dén hanh vi vi pham cua t6 chirc, ca nhan kinh doanh
hang ho4, dich vu. Viéc nay ddng nghia véi viéc nghia vu
chimg minh cua ngudi tiéu dung lién quan dén ca viéc
ching minh 18i ctia nha san xuat.

Tuy nhién, trong diéu 42 khoan 1 cua Ludt c6 quy dinh
“Ngueoi tiéu diing ¢é nghia vu cung cap chimg cirva ching
minh trong vu dn dan sw dé bdo vé quyén, loi ich hop phap
ciia minh theo quy dinh cia phdp ludt vé t6 tung dan su,
triv viée chitng minh 16i cia t6 chive, c¢d nhéan kinh doanh
hang héa, dich vu”. Vi cach quy dinh nay, nguoi tiéu
dung chi phai chirmg minh thiét hai, khuyét tit va mdi quan
hé nhan qua gitta thiét hai va khuyét tat. Viéc chiimmg minh
khong c6 16i lai thuoc nghia vu cua td chirc, ca nhan kinh
doanh hang ho4, dich vu.'*

Ngoai ra, v6i khai niém rui ro phat trién, Luat bao v¢
quyén loi nguoi tiéu ding ¢é quy dinh diéu khoan mién trir
trach nhi¢m, va ndi dung diéu luat phan anh duogc tinh than
ctia khai niém nay. Theo quy dinh tai diéu 24, t6 chirc, c4
nhan kinh doanh hang hoa va dich vu dugc mién trir trach
nhiém boi thuong khi chimg minh duoc “khuyét tdt ciia
hang héa khong thé phat hién dwoc voi trinh do khoa hoc,
ky thudt tai thoi diém t6 chire, ca nhan kinh doanh hang
hoa cung cap cho nguot tiéu dung”. Co the thdy dugc rang,
quy dinh diéu 24 cua Luat nay gan glong v6i Ban chi thi
khi dya vao trinh d¢ khoa hoc k¥ thuat déduara yeu td loai
trir trach nhiém.

5 Christopher Hodges, Product Liability European Laws and Practice. (Sweet & Maxwell, 1993), tr. 322.
¢ Theo quy dinh tai Diéu 7 muc e Ban chi thi c6 quy dinh nhu sau: “The producer shall not be liable as a result of this Directive if he proves: [...] that
the state of scientific and technical knowledge at the time when he put the product into circulation was not such as to enable the existence of the defect

to be discovered”.

" Ducan Fairgrieve, Trach nhiém san phém dudi goc d6 so sanh, Nxb. Cambridge University Press, 2005, tr. 32.

8 Ibid, tr. 15.

° Nguyen Thi Van Anh, Gio trinh Luat bao vé quyén loi nguoi tiéu dung, (Hanoi University of Law: Vietnam People’s Public Security, 2012), tr.205.

19 Khoan 2 didu 42 Luit bao vé quyén loi ngudi tidu dung.
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2.2. Nhitng diém han ché ciia phdp lugt Vigt Nam

Bdn quy dinh trén tai Ludt bao vé quyén loi ngudi tiéu
dung dan dén su khé khin va phirc tap trong viée ap dung
trong thuc tién lién quan dén san pham khuyét tat. Thi
nhét, chiéu theo quy dinh, co quan nhan bang chimg tir
ngudi tiéu ding c6 bao gdm viéc ching minh vi pham ciia
t6 chtrc hay khong? Néu bao gdm ca viéc chirng minh vi
pham thi diéu 42 cta Luat khong con y nghia khi dua ra
quy dinh ngudi tiéu dung khong can ching minh 13i nha
san xudt. Boi 18, ngay tir giai doan dau tién ltc khoi kién,
nguoi ti€u dung da gap kho khan va tré ngai khi ching
minh vi pham, dic biét 14 16i cia nha san XUuat. Trong thuc
tién gan day da c6 rat nhidu hanh vi vi pham xdy ra nhung
v6i quy trinh t6 tung nhu trén da lam trd ngai rat 16n cho
ngudi tiéu dung. Lay vi du nhu vu viéc nhin hang C2, néu
nhu nguoi tiéu dung thong thuong thi khong thé nao du
tiém lyc dé cung cAp chung cir v& viée vi pham cua td chirc
duogc. No6i cach khac, ngudi ti€u dung phai chiing minh viée
ham lwong chi qua mirc cho phép trong san phdm C2 cta
nha san xuat URC tai Ha Noi, va viéc nay tén rat nhiéu thoi
gian va tién bac cta ho. Cho nén chua c6 mot tién 18 hay
mot nguyén tic nao dé mot ca nhan khoi kién trong truong
hop niy va quyén lgi ngudi tiéu ding van bi vi pham hang
ngay ma chua cé mot co ché bao vé hiru hiéu.

Thir hai, so sanh véi phap luat Chau Au, Ban chi thi c¢6
quy dinh dua theo nguyén tic trach nhiém nghiém ngit
kém véi quy dinh khong quan tim dén viéc nha san xut c6
16i hay khong. Trai lai, voi phap luat Viét Nam duong nhu
¢6 su pha tron nguyén tc giita trach nhiém nghiém ngit va
trach nhiém dya vao 18i. Néi cach khéc, theo quy dinh cia
diéu 23 cua Luat khong quan trong nha san xuat hay kinh
doanh c6 15i hay khong; nhung trong diéu 42 thi yéu cau
nha san xuét, kinh doanh phai chimg minh minh khong c6
16i. Vi cach quy dinh nhu vay rat khé khén trong viée xem
xét ching ctr ctia cic bén trong vu viée lién quan dén san
pham khuyét tat.

Thir ba, khi phan tich k§ vé mat ndi dung rui ro phat
trién, diéu luat nay khac véi Ban chi thi ciia EU. Theo do,
viéc chimg minh trinh d khoa hoc ky thuét trong phap luat
Viét Nam phuy thudc ¥ chi chil quan ctia nha san xuat. Néu
nhu Ban chi thi st dung cum tr “duoc phat hién” nhim
nhin manh kién thirc d nhan biét khuyét tat va khong chi
ra chu thé nao phat hién, thi phap luat Viét Nam lai huéng
dén viéc ca nhan, t6 chirc kinh doanh san pham phat hién
khuyét tat. Noi cach khéac, Ban chi thi dua ra tinh trang
khach quan cua khoa hoc k¥ thuat khi phét hién ra khuyét
tat, va Luat bao vé quyén loi nguoi tiéu dung huéng dén
viéc chimg minh mang tinh cht quan cta bi don.!" Diéu
nay dan dén tinh trang nha san xuat s& dua vao kién thirc
chu quan cta minh dé chimg minh khong c6 161 dbi v6i san
pham c6 khuyét tat va quyén loi ngudi tiéu ding s& khong
dugc dam bao mot cach hi¢u qua.

3. Két qua nghién ctru

Phap luét Viét Nam lién quan dén yéu cau phap ly déj
v6i trach nhiém san pham c6 nhing ling ting dang ke
trong viéc bao v€ quyén loi nguoi ti€u dung. Do d6, phap

ludt bao vé quyén loi ngudi tidu ding nén stra dbi
nhiing quy dinh nhu sau:

Mot 13, néu phap luat Viét Nam mudn tiép cn nguyén
téc trach nhiém nghiém ngat, thi Diéu 42 cua Luat bao vé
quyén lgi ngudi tiéu ding nén quy dinh nha san xut nén
chimg minh san phdm ctia minh 13 an toan cho nguoi tiéu
dung. V6i cach quy dinh ndy, phap luét Viét Nam s tranh
mau thufin v6i nhau vé cach thirc ap dung nguyén tac trach
nhiém nghiém ngit va trach nhiém dua vao yéu t6 15i.

Hai la, trong quy dinh tai didu 24, 25 cua Luat bao vé
quyén loi ngudi ti€u dung khong nén quy dinh viée yéu cau
cung cap chimg ctr hanh vi vi pham cua nha san xuat hay
kinh doanh hang hod. Thay vao d6, nén quy dinh tuong
tu nhu Ban chi thi bang cach yéu ciu ngudi tiéu dung
cung cép chimg cr lién quan dén khuyét tat san pham
thiét hai xay ra va mbi lién hé giita thiét hai va khuyét tat.
Cach quy dinh nhu vay s& ho tro hiéu qua tdt hon cho viée
khoi kién ngudi tiéu ding d6i véi hang hoa khuyét tat.
Boi 1& viéc cung cip bang chung, thong tin hanh vi vi
pham ctia nha san xuét trong mot vai truong hop
khong phai 1a don gian. Vi du nhu truong hop vu xang
pha dau pha acetone, c6 rat nhiéu diém nghi vén lién
quan dén hién twong chay xe do xang pha acetone dan
dén 1am hu hong pongtu cta xe gin may.'2 Néu viéc lam
d6 1a nguyén nhan gay thiét hai cho nguoi tiéu dung, thi
ngudi thiét hai phai cung cap ching cir cho hanh vi vi
pham d6 tir nha san xuat hay kinh doanh. Tuy nhién, dé
chtmg minh hay cung cdp chimng cr cho hanh vi vi
pham d6 khong phai nguoi ti€u dung nao ciing lam dugc.

Ba 13, quy dinh v& mién trir trach nhiém san phim
nén dua vao tinh khach quan ciia sy phat trién trinh d6 khoa
hoc k¥ thuat hon 1a viéc dua vao kién thie chu quan cia
nha san xudt. V6i cach quy dinh do, ngoai viée giup cho
viéc bao vé quyén loi ngudi tiéu dung hiéu qua hon thi day
cling 1a bién phap nhim thuc ddy qua trinh cai tién san
phidm phi hop tranh gay thiét hai cho nguoi tiéu dung

4. Két luan

Yéu ciu phap 1y cho trach nhiém san pham khong con
1a diéu méi mé trong phap luat Chéau Au. Véi viée tiép can
nguyén tic trach nhiém nghiém ngit, ngudi tiéu ding &
Chau Au khong cin phai chirng minh 13i ctia nha san xuét
néu phat hién ra khuyét tat. Tuy nhién, véi phap luat Viét
Nam lién quan dén van dé nay con kha nhiéu bat cap trong
nghia vu chirng minh. Ngoai ra, quy dinh mién trir trach
nhiém la quy dinh tién bo trong phap luat Chau Au ma Viét
Nam can hoc hoi kinh nghiém. Thlet nghi, trong thoi gian
gin déy c6 rat nhidu vu vi pham quyén loi nguoi tiéu dung,
phap luat bao vé quyén loi ngudi tiéu dung can phai lam rd
hon nhitng yéu cau phap 1y nham giai quyét hiéu qua sa
n phim khuyét tat gay thiét hai cho ngudi tiéu dung.
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